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1. In "brand name or equal" procurement, "equal" 
product need not meet unstated features of 
brand name item, but only item's salient 
characteristics expressed in the solicitation. 

2 .  "Brand name or equal" procurement method does 
not allow for award to bidder whose product 
meets government's needs, but does not comply 
with salient characteristics. The proper 
remedy in this situation is a readvertisement 
under specifications reflecting the 
government's actual needs. 

Scanray Corporation (Scanray) protests the award of 
contract No. IA-21159-24 to American Science and Engineer- 
ing, Inc. (American), to provide two security screening 
systems for the United States Information Agency (USIA). 
The invitation for bids (IFB), issued o n  a brand name or 
equal basis, identified Scanray's Linescan "System Two" 
(System Two) as the brand name product and contained salient 
characteristics. Scanray protests the award on t w o  grounds: 
first, that when a brand name product is identified, the 
product should be considered as implicitly denoting salient 
characteristics which must be met by an "equal" bidder even  
though the characteristics are not explicitly listed in the 
IFB; second, that American's bid is nonresponsive because 
the equipment offered does not meet either the implied or 
explicit salient characteristics of  the IPB. 

The protest is denied on the first ground, but 
sustained on the second. 

Prior to soliciting bids on a security screening system 
to examine incoming mall and packages, USIA's Office of 
Security held discussions with security personnel of  other 
federal agencies and industry representatives, including 
Scanray, to determine what equipment would best suit its 
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needs. As a result of these discussions, U S I A  solicited 
bids for two security screening systems on January 2 6 ,  
1 9 8 4 .  The IFB's "brand name or equal" description read, as 
follows: 

"PURCHASE DESCRIPTION/AGENCY SPECIFICATIONS: 
Security screening system inclusive of a push- 
button 2 to 1 z o o m  function, and a pushbutton 
image enhancement function, and installation, 
Scanray Linescan System 2 ,  OR EQUAL 

"Agency Specifications . . .  
"X-Ray Source: 160 KVCp (operated at 1 4 0  KVCp). 

. . .  
. 

"Salient Characteristics: The salient character- 
istics for the above item are as spe,cified in the 
purchase description and Agency specifications 
herein. " 

Four bids were received by bid opening on February 2 7 ,  
1 9 8 4 .  American's "equal" bid was low. Scanray bid its 
System Two, and two other companies bid on an "or equal" 
basis at prices lower than Scanray's. On February 2 8 ,  1 9 8 4 ,  
the "equal" bids and their attached descriptive literature 
were sent to USIA's Office of Security to determine whether 
the bids satisfied the agency's technical requirements. The 
Office of Security advised the contracting officer that none 
of the "equal" bids met the salient characteristics and 
recommended that the "equal" bids be rejected as 
nonresponsive. 

Nevertheless, the contracting officer requested 
additional information from the "equal" bidders to further 
evaluate their products. After reviewing this information, 
the Office of Security concluded that American's "Model 100 
Micro-Dose X-Ray Inspection System" (Model 100) satisfied 
all of the salient characteristics of the IFB. The contract 
was awarded to American on March 2 8 ,  1 9 8 4 .  Delivery was to 
be completed on May 2 8 ,  1 9 8 4 .  
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S c a n r a y  o b j e c t e d  t o  t h i s  a w a r d  a t  a m e e t i n g  w i t h  USIA 
o n  A p r i l  2 ,  1 9 8 4 ,  a n d  f i l e d  a w r i t t e n  p r o t e s t  w i t h  t h e  
a g e n c y  2 d a y s  l a t e r .  Scanray c o m p l a i n s  t h a t  s p e c i f i c a t i o n  
o f  i t s  S y s t e m  Two a s  t h e  b r a n d  name p r o d u c t  p r e c l u d e d  it 
from b i d d i n g  a l e s s  e x p e n s i v e  m o d e l  w h i c h  w o u l d  h a v e  m e t  t h e  
IFB's e x p r e s s l y  s t a t e d  s a l i e n t  c h a r a c t e r i s t i c s .  R e l y i n g  on 
p r e - b i d - o p e n i n g  t a l k s  w i t h  USIA, S c a n r a y  s a y s  i t  b e l i e v e d  
t h a t  o t h e r  f e a t u r e s  o f  i t s  S y s t e m  Two, n o t  e x p r e s s l y  i d e n t i -  
f i e d  a s  s a l i e n t  c h a r a c t e r i s t i c s ,  were n o n e t h e l e s s  s a l i e n t  
a n d  were t o  b e  m e t  by " e q u a l "  b i d d e r s .  The p r o t e s t e r  
a s s e r t s  s e v e r a l  t e c h n i c a l  a n d  o p e r a t i o n a l  d i f f e r e n c e s  
b e t w e e n  S c a n r a y ' s  S y s t e m  Two a n d  A m e r i c a n ' s  M o d e l  100 and 
a r g u e s  t h a t  t h e  M o d e l  1 0 0  is n o t  , " e q u a l "  t o  t h e  S y s t e m  Two 
i n  r e s p e c t  t o  s e v e r a l  " i m p l i c i t "  s a l i e n t  f e a t u r e s  a n d  two 
e x p r e s s l y  s t a t e d  s a l i e n t  f e a t u r e s .  

On May 8 ,  1 9 8 4 ,  t h e  a g e n c y  d e n i e d  S c a n r a y ' s  p r o t e s t .  
The  c o n t r a c t i n g  o f f i c e r  n o t e d  t h a t  a l t h o u g h  S c a n r a y ' s  S y s t e m  
Two w a s  named i n  t h e  I F B ,  a n o t h e r  c o m p a n y ' s  s c r e e n i n g  s y s t e m  
c o u l d  h a v e  b e e n  u s e d  as  t h e  b r a n d  name p r o d u c t .  S h e  a l s o  
n o t e d  t h a t  t a l k s  b e t w e e n  S c a n r a y  a n d  t h e  a g e n c y  w e r e  o u t s i d e  
t h e  p r o c u r e m e n t  p r o c e s s  a n d  i m p r o p e r l y  v i e w e d  by S c a n r a y  as 
a b a s i s  f o r  a s s e s s i n g  t h e  a g e n c y ' s  n e e d s .  W i t h  p a r t i c u l a r  
r e f e r e n c e  t o  t h e  s a l i e n t  c h a r a c t e r i s t i c  o f  a n  X-ray source  
o f  1 6 0  KVCp ( o p e r a t e d  a t  1 4 0  KVCp), w h i c h  w a s  n o t  m e t  by 
A m e r i c a n ' s  M o d e l  100  ( p o s s e s s i n g  a n  X-ray s o u r c e  o f  o n l y  90 
KVCp), t h e  c o n t r a c t i n g  o f f i c e r  e x p l a i n e d  t h a t  w h a t  USIA 
a c t u a l l y  n e e d e d  w a s  a m a c h i n e  t h a t  c o u l d  p e n e t r a t e  a t  l e a s t  
l O m m  o f  s t e e l .  S i n c e  t h e  M o d e l  1 0 0 ' s  X-ray s o u r c e  
p e n e t r a t e s  12.5mm o f  s t e e l ,  t h e  c o n t r a c t i n g  o f f i c e r  
c o n s i d e r e d  t h a t  t h e  m o d e l  s a t i s f i e d  t h e  a g e n c y ' s  min imum 
n e e d s  e v e n  t h o u g h  t h e  m o d e l  d i d  n o t  c o m p l y  w i t h  t h e  160-KVCp 
r e q c i r e m e n t .  V i e w i n g  t h i s  d i s c r e p a n c y  a s  a m i n o r  one t h a t  
w o u l d  n o t  a f f e c t  t h e  s u i t a b i l i t y  o f  American's e q u i p m e n t  f o r  
t h e  i n t e n d e d  u s e ,  t h e  c o n t r a c t i n g  o f f i c e r  f o u n d  t h e  award 
p r o p e r .  Not  s a t i s f i e d  w i t h  t h i s  e x p l a n a t i o n ,  Scanray f i l e d  
t h i s  p r o t e s t  w i t h  o u r  O f f i c e  o n  May 18 ,  1 9 8 4 ,  r e i t e r a t i n g  
t h e  i s s u e s  r a i s e d  i n  i t s  a g e n c y  p r o t e s t .  

We d i s a g r e e  w i t h  S c a n r a y ' s  c o n t e n t i o n  t h a t  Amer ican ' s  
p r o d u c t  h a d  t o  c o m p l y  n o t  o n l y  w i t h  t h e  IFB's s a l i e n t  
c h a r a c t e r i s t i c s ,  b u t  a l s o  w i t h  t h e  u n l i s t e d  f e a t u r e s  of t h e  
S y s t e m  Two. The  b r a n d  name o r  e q u a l  c l a u s e  i n  t h e  IFB 
s p e c i f i c a l l y  s t a t e d  t h a t  b i d s  o f f e r i n g  " e q u a l "  p r o d u c t s ,  
" i n c l u d i n g  p r o d u c t s  of  t h e  b r a n d  name m a n u f a c t u r e r  o t h e r  
t h a n  t h e  o n e  d e s c r i b e d  by  b r a n d  n a m e , "  w o u l d  be c o n s i d e r e d  
f o r  a w a r d  i f  t h e y  met t h e  IFB's s a l i e n t  c h a r a c t e r i s t i c s .  
T h e r e f o r e ,  t h e  p l a i n  m e a n i n g  o f  t h e  c l a u s e  i s  t h a t  only 
t h o s e  b r a n d  name c h a r a c t e r i s t i c s  w h i c h  a r e  e x p r e s s l y  l i s t e d  
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i n  t h e  IFB a r e  c o n s i d e r e d  " s a l i e n t "  a n d  t o  be u s e d  i n  
d e t e r m i n i n g  t h e  a c c e p t a b i l i t y  o f  a n  " e q u a l "  b i d - - i n c l u d i n g  
a n  " e q u a l "  b i d  o f F e r i n g  a p r o d u c t  o f  t h e  b r a n d  name m a n u f a c -  
t u r e r  o t h e r  t h a n  t h e  r e f e r e n c e d  b r a n d  name p r o d u c t .  I f  
S c a n r a y  o b j e c t e d  t o  t h e  p r o c e d u r e  f o u n d  i n  t h e  b r a n d  name o r  
e q u a l  c l a u s e  f o r  a s s e s s i n g  t h e  a c c e p t a b i l i t y  o f  a n  a l l e g e d l y  
" e q u a l "  p r o d u c t  o r  t o  t h e  s t a t e d  s a l i e n t  c h a r a c t e r i s t i c s ,  i t  
s h o u l d  h a v e  f i l e d  a p r o t e s t  p r i o r  t o  b i d  o p e n i n g .  F u r t h e r ,  
USIA w a s  n o t  b o u n d  b y  a n y  p r e b i d ,  o r a l  a d v i c e  a l l e g e d l y  
g i v e n  t o  S c a n r a y  a b o u t  " i m p l i e d "  s a l i e n t  c h a r a c t e r i s t i c s .  - - S e e  p a r a g r a p h  3 ,  E x p l a n a t i o n  t o  O f f e r o r s ,  of t h e  IFB's 
S o l i c i t a t i o n  I n s t r u c t i o n s  a n d  C o n d i t i o n s ,  w h i c h  p r o v i d e s  
t h a t  t h e  p r o c u r i n g  a g e n c y ' s  p r e a w a r d ,  o r a l  e x p l a n a t i o n s  w i l l  
n o t  b i n d  t h e  a g e n c y .  

C o n s e q u e n t l y ,  i f  S c a n r a y  b e l i e v e d  i t  c o u l d  h a v e  
s u b m i t t e d  a c h e a p e r  m o d e l  o t h e r w i s e  i n  c o m p l i a n c e  w i t h  t h e  
IFB's e x p r e s s  s a l i e n t  c h a r a c t e r i s t i c s ,  i t  s h o u l d  have  d o n e  
s o  a s  t h i s  b i d d i n g  a p p r o a c h  w a s  o b v i o u s l y  p e r m i t t e d  b y  the 
I F B .  

T u r n i n g  t o  S c a n r a y ' s  c o m p l a i n t  t h a t  A m e r i c a n ' s  b i d  is 
n o n r e s p o n s i v e  b e c a u s e  t h e  M o d e l  100  s y s t e m  does n o t  c o n f o r m  
t o  t h e  "X-Ray S o u r c e "  c h a r a c t e r i s t i c ,  w e  n o t e  t h a t  t h e  
r e s p o n s i v e n e s s  o f  a n  " e q u a l "  b i d  d e p e n d s  on t h e  c o m p l e t e n e s s  
a n d  s u f f i c i e n c y  o f  d e s c r i p t i v e  m a t e r i a l  s u b m i t t e d  w i t h  t h e  
b i d ,  o r  r e a d i l y  a v a i l a b l e  t o  t h e  a g e n c y .  Le P r i x  E l e c t r i c a l  
D i s t r i b u t o r s ,  L t d . ,  B-212518, Dec. 2 7 ,  1 9 8 3 ,  8 4 - 1  C.P.D. 1 
2 6 .  I f  t h e  c o n t r a c t i n g  o f f i c e r  i s  u n a b l e  t o  d e t e r m i n e  
w h e t h e r  t h e  i t e m  meets  t h e  s a l i e n t  c h a r a c t e r i s t i c s  f r o m  t h i s  
i n f o r m a t i o n ,  t h e  b i d  m u s t  b e  r e j e c t e d  a s  n o n r e s p o n s i v e .  
- I d .  H o w e v e r ,  i f  a n  " e q u a l "  b i d  i n c l u d e s  a m o d e l  n u m b e r ,  
i n f o r m a t i o n  d e s c r i b i n g  t h e  m o d e l  may b e  s u p p l i e d  a f t e r  b i d  
o p e n i n g  t o  s h o w  c o n f o r m a n c e  w i t h  t h e  s a l i e n t  c h a r a c t e r i s -  
t i c s ,  i f  t h a t  i n f o r m a t i o n  was i n  e x i s t e n c e  b e f o r e  bid o p e n -  
i n g .  M E M M  G e n e r a l ,  I n c . ,  B - 2 1 0 9 3 9 ,  May 31, 1 9 8 3 ,  83 -1  
C . P . D .  1 5 7 9 .  

A f t e r  b i d  o p e n i n g ,  A m e r i c a n  s u b m i t t e d  p a g e s  f r o m  t h e  
s e r v i c e  m a n u a l  f o r  i t s  M o d e l  100  a n d  a t t e m p t e d  t o  s h o w  t h a t  
t h e  m o d e l  m e t  t h e  r e q u i r e d  s a l i e n t  c h a r a c t e r i s t i c s .  
A m e r i c a n  a l s o  s u b m i t t e d  a o n e - p a g e  s u m m a r y  o f  t h e  i n f o r m a -  
t t o n  d e t a i l e d  i n  t h e  s e r v i c e  m a n u a l  f o r  e ach  s a l i e n t  c h a r a c -  
t e r i s t i c .  T h e  s u m m a r y  a p p e a r s  t o  h a v e  b e e n  p r e p a r e d  a f t e r  
b i d  o p e n i n g  b e c a u s e  i t  i s  e n t i t l e d  " A n n o t a t e d  B i d  R e s p o n s e  
To S o l i c i t a t i o n  No. I F B  49-24-4-BP."  On t h i s  page  ( b u t  n o t  
i n  t h e  s e r v i c e  m a n u a l ) ,  A m e r i c a n  e x p l a i n s  how its X-ray 
s o u r c e  o p e r a t i n g  a t  9 0  KVCp i s  f u n c t i o n a l l y  e q u i v a l e n t ,  o r  
s u p e r i o r  t o ,  S c a n r a y ' s  S y s t e m  T w o .  S p e c i f i c a l l y ,  Amer ican  
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stated on this summary page that its Model 100's "X-Rap 
Source" allows "penetration of steel up to 12.5mm" when 
operated at 90 KVCp--a statement which is not found in its 
service manual. Since. this statement was prepared after bid 
opening, it should not have been considered to determine 
American's responsiveness. MEMM General, Inc., B-210939, 
supra. In any event, American's explanation d i d  not show 
that its X-ray source characteristic precisely met the IFB's 
salient characteristic which required operation at 1 4 0  K V C p .  

If the salient characteristic is a precise performance 
feature, as with the X-ray source characteristic, the 
"equal" product must meet the precise requirement. Cohu, 
-* Inc ' B-199551, Mar. 1 8 ,  1981, 81-1 C.P.D. 2 0 7 .  A 
contracting officer does not have discretion to waive 
clearly identified characteristics because of the potential 
injustice to other bidders who have a right to assume that 
clear and unambiguous requirements will be enforced. 
American Automotive Machinery, Inc., B-204385, Dec. 24, 
1981, 81-2 C.P.D. 'I 494.' 

Therefore, although American's Model 100 screening 
system may have satisfied the agency's ne'eds, the model did 
not meet the required X-ray source voltage of 160 K V C p  when 
operated at 140 KVCp. If USIA had more carefully stated its 
needs for this characteristic, other bidders (including 
Scanray) might have offered a suitable product at a lower 
price than American. Indeed, as noted above, Scanray 
insists that it would have bid a cheaper model had it known 
USIA's true needs. We have held that because of potential 
unfairness to other bidders, the proper remedy in this situ- 
ation is to resolicit the requirement with revised specifi- 
cations reflecting the government's actual needs. American 
Automotive Machinery, Inc., B-204385, supra- 

We sustain the protest but, since the contract has been 
completed, we cannot recommend that the requirement be 
reso licited. 

\ 

of the United States Y 




